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Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Attention: Chief, Allocations Branch

DOCKET FILE COpy ORIGINAL

Re: Amendment of Section 73.202(b),
Table of Allotments, FM Broadcast
Stations. (Big Pine Key, Key Colony
Beach, Naples and Tice, Florida).
MM Docket No. 94-155
DA 94-1501 (RM-8468)
(released December 27, 1994)

Dear Mr. Caton:

. On behalf of The Palmer Broadcast Group, licensee of FM
broadcast station, WNOG-FM, Naples, Florida, we are transmitting
herewith for filing an original and four copies of "Reply
Comments" in the above proceeding.

A "Return Copy" of this filing is also enclosed.
Please date-stamp the "Return Copy" and return it to confirm your
receipt.

Please note that the signed Declaration of James M.
Keating, attached to these Comments, is a facsimile. The
original Declaration will be submitted upon receipt.
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Mr. William F. Caton
February 21, 1995
Page - 2 -

Should you have any questions, please contact the
undersigned.

Very truly yours,

Nancy L. Wolf
Renee L. Roland

NLW/RLR:kkj
Enclosures
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In the Matter of

Amendment of Section 73.202(b) ,
Table of Allotments,
FM Broadcast Stations.
(Big Pine Key, Key Colony Beach,
Naples and Tice, Florida)

To: Chief, Allocations Branch

)
)
)
)
)
)
)

MM Docket No. 94-155

REPLY COMl\tlENTS

The Palmer Broadcast Group ("Palmer")!! by its attorneys and pursuant to

Sections 1.415 and 1.420 of the Commission's Rules, hereby submits its R«ply Comments~!

in the above-captioned proceeding, Amendment of Section 73.202fb). Table of Allotments.

FM Broadcast Stations (Bie Pine Key, Key Colony Beach, Naples and Tice, Florida), FCC

DA 94-1501 (RM-8468), (released December 27, 1994) ("NPRM"). Palmer restates its

opposition to the NPRM which proposes, at the request of Gulf, the substitution of Channel

!! Palmer is the licensee of Radio Station WNOG-FM, Channel 228A Naples, Florida.

~! The following Comments and Counterproposals were fIled in the above captioned
proceeding: Comments and Opposition to Order to Show Cause were fIled by
Palmer; Joint Comments and Counterproposal were fIled by Amaturo Group, Ltd.,
WSUV, Inc., GGG Broadcasting, Inc., and Glades Media Company, jointly,
("Amaturo") and Comments and Counterproposal were fIled by Gulf Communications
Partnership ("Gulf"), the pennittee of WAAD-FM, Channel 229A at Tice, Florida.
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284A for Channel 228A at Naples, Florida, and the modification of WNOG-FM's license to

specify Channel 284A.1/ In addition, for the reasons stated below, Palmer supports the

Joint Comments and Counterproposal of Amaturo and opposes the Comments and

Counterproposal of Gulf.~/

DISCUSSION

As demonstrated in its Comments and Opposition to Order to Show Cause

fIled on February 16, 1995, in this proceeding ("Palmer Comments"), Palmer opposes the

channel substitution proposed by Gulf as it is highly probable that this frequency change

would cause hazardous intermodulation interference requiring WNOG-FM to either

signiftcantly reduce power or cease operation entirely. Palmer Comments at 5-9. Palmer

resubmits that a complete loss or drastic curtailment of service for WNOG-FM would greatly

disserve the public interest and affIrmatively harm the citizens of Naples and surrounding

Collier county.

1/

~/

Gulf requests the substitution of Channel 229C2 for Channel 229A at Tice, Florida
and the modification of Gulf's construction permit to specify operation on the higher
class channel. In order to accomplish the proposed upgrade, Gulf also requests
channel substitutions at Big Pine Key, and Key Colony Beach, Florida. See NPRM at
11.

Palmer learned late on Friday, March 3, of settlement discussions underway between
Amaturo and Gulf whereby those parties would resolve their differences in a manner
that would still require Palmer to make a frequency change. As of the filing date of
these Reply Comments, Palmer has not been provided with sufficient data necessary
to study the legal and engineering implications of this potential settlement.
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Amaturo Joint Comments and Countemmposal

Palmer supports the Joint Comments and Countetproposal submitted by

Amaturo on February 17, 1995, which propose two alternative CQuntetproposals for

upgrading four stations. Joint Comments and Countetproposal of Amaturo at 1-2 ("Amaturo

Comments"). Palmer urges the Commission to adopt one of the alternative CQuntetproposals

as either proposal will further the public interest by allowing WNOG-FM to remain on its

current channel and continue to provide vital programming without disruption to the citizens

of Naples and Collier County. Amaturo Comments at 5. Further, Amaturo's

countetproposals will far better serve the public interest than Gulf's proposal to upgrade a

single station and delete the sole FM channel assigned to Tice, Florida. Specifically,

Amaturo's alternative proposals will grant upgraded service to four stations rather than one,

provide a wide coverage area FM service to at least an additional 972,699 persons compared

with the additional 247,873 persons Gulf proposes and, in the case of Amaturo' s second

alternative, provide a fIrst local service to the community of Palm River. See Amaturo

Comments at 9.

As either of Amaturo' s countetproposals will better serve the public interest

and further the goals of Section 307(b) of the Communications Act, Palmer respectfully

requests the Commission adopt either alternative proposed by Amaturo and deny the proposal

submitted by Gulf.

38131.1/030695/16:00
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Gulf Comments and Countetproposal

Palmer objects to the counterproposal submitted by Gulf on February 17,

1995, which proposes to change the WAAD(FM) community of license from Tice to Estero,

Florida.2./ Gulf contends that the proposed change in the community of license will provide

Estero with that community's frrst local aural service but will not "deprive Tice of any~

service". Comments and Counterproposal of Gulf at 2 n.1 ("Gulf Comments"). Further,

since Gulf claims that the community of Tice is included within the U.S. Census designated

Fort Myers Urbanized Area, Gulf contends that Tice's need for local transmission service is

adequately satisfied by stations licensed to other surrounding communities. Gulf Comments

at 4. However, Tice's counterproposal is based on seriously flawed premises.

First, Section 307(b) of the Communications Act of 1934 as amended

presumes that each community needs at least one local transmission service. But Gulf's

proposed change in its community of license from Tice to Estero will result in the loss of a

frrst local broadcast voice for the Tice community. While the effect of that change will be

the deletion of an unbuilt construction permit, the impact on the community of Tice is the

loss of that community's legitimate expectation for frrst local service. The construction

permit for Channel 229A at Tice was issued to Gulf on February 17, 1993. Thus, the

community of Tice has already waited over two years for the initiation of its frrst local

service, only to possibly be told that service will never become a reality.

2./ Gulf also restates its intention to retain Tice as WAAD(FM)' s community of license
should the Commission deny its counterproposal.
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In addition, Gulf fails to demonstrate how the public interest will be served by

changing its community of license to Estero. In fact, Tice (1990 Census population 3,971)

has a greater population than Estero (1990 Census population 3,261), as well as a greater

minority population.§./ The fact that Tice is the larger community with greater than a 25

percent minority population should weigh significantly in an analysis of the four FM

allocation priorities.I1 Palmer submits that it would be an abuse of process to allow Gulf to

abandon its original community of license in order to serve a smaller community without

requiring Gulf to demonstrate comparative tangible benefits.

Gulf contends, however, that the residents of Tice do not have as great a need

for first local service since Gulf claims that Tice is within the Fort Myers Urbanized Area

and thus has access to "numerous aural services".~ Gulf Comments at 4. Palmer

disagrees with this analysis.

Specifically, in particularized circumstances, inapplicable to the case at issue,

the Commission will presume that a separate community's need for "local self expression" is

adequately met by stations within a larger metropolitan area that have sufficient power to

§.I According to the 1990 Census, the minority population of Tice is approximately 27
percent; approximately 14.5 percent Hispanic, 6 percent Black and 7 percent other
minorities.

11 See Revisions of PM AssilW111ent Policies and Procedures, 90 FCC 2d 88 (1982).

1!1 Gulf cites Faye and Richard Tuck. Inc., 3 F.C.C. Red 5374 ("Faye") in support of its
presumption.
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serve the entire Urbanized Area but are licensed to other communities within that area.V

However, the "Huntington doctrine", as this presumption is called, is applied to comparative

hearing proceedings where two or more competing applicants propose to provide fIrst local

transmission services for separate communities that are "dependent upon and contiguous to, a

central city" .101 Under those circumstances, the Commission presumes that each

community's local transmission needs can be satisfied by either broadcast facility and

accordingly, no dispositive Section 307(b) preference is granted.111 The Commission has

noted that "the Huntington doctrine is a very limited exception to the usual Section 307(b)

presumption that every community needs at least one local transmission service" and

accordingly, requires an applicant to show "substantial evidence" of a community's

interdependence to its central city.121

Not only is the Huntington doctrine inopposite here, but Palmer submits that

Tice is not part of the U.S. Census Designated Fort Myers Urbanized Area131 so that

Gulf's entire argument is faulty. Moreover, Gulf has offered no proof that Estero lacks for

reception service or that Tice is the better-served. Since Gulf has not provided the

(1/ See Faye, 3 F.C.C. Red at 5376.

101 Id.

111 Id.

121 Id. at 5376-5377.

131 Sources: The S.W. Florida Regional Planning Council;' City Planning for City of
Fort Myers.
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Commission with sufficient data to support a showing that the four FM allocation priorities

are better served by a deletion of Tice's ftrst local service, there is absolutely no basis for

support for Gulf's countetproposal.

For the foregoing reasons, Palmer restates its opposition to Gulf's proposed

channel substitution of WNOG-FM from 228A to 284A in Naples, Florida and urges the

Commission to reject the countetproposal to change WAAD's community of license from

Tice to Estero, Florida. Instead, Palmer urges the Commission to adopt one of the

alternative countetproposals submitted by Amaturo as either proposal will better serve the

public interest and further the goals of Section 307(b) of the Communications Act.

Respectfully submitted,

THE PAIMER BROADCAST GROUP

By Yltmw ~ Wrw
Nancy L. Wolf
Renee L. Roland

Leventhal, Senter & Lennan
Suite 600
2000 K Street, NW
Washington, DC 20006
(202) 429-8970

March 6, 1995
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I, J.... K. :teati., unc1er penalty of perj ury, hereby
decl.re tba !cllOW1D,.

1.. ! am. the Geaeral llIIU'JaB'er or WNOG,,: [I'M, Na.ple.

2 • ! have %'1tV:L....cl ~ foregoing IIReply Cc:mnents.,
aDd tCl the beet. af my knowl8dge, in!ozo-."icm aDd belief, all of
the tactl conta1n.~ t~rein .re true ~a4 co~et.

lxecuted this 6th Clay ot Na:-ch, 1995 A

.,.



CERTIFICATE OF SERVICE

I, Kaigh K. Johnson, do hereby certify that true and correct copies of the

foregoing "Reply Comments" was mailed, flIst-class postage prepaid, this 6th day of March,

1995 to the following:

*JoOO Karousos, Esq.
Acting Chief, Allocations Branch
Policy & Rules Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 8322
Washington, D.C. 20554

HowardM. Weiss, Esq.
Kathleen Victory, Esq.
Fletcher, Heald & Hildreth
1300 N. 17th Street
11th Floor
Rosslyn, VA 22209
(Counsel for Gulf Communications Partnership)

William J. Silva, Esq.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015
(Counsel for Richard L. Silva)

Richard L. Silva
35 Sommbrero Boulevard
Marathon, FL 33050

* By Hand
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Richard M. Riehl, Esq.
Haley, Bader & Potts
4350 N. Fairfax Drive
Suite 900
Arlington, VA 22203-1633
(Counsel for Crain Broadcasting)

Richard Bodorff, Esq.
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
(Counsel to Key Chain, Inc.

James M. Weitzman, Esq.
Allan G. Moskowitz, Esq.
Kaye, Scholer, Fierman, Hays & Handler
901 15th Street, N.W.
Suite 1100
Washington, D.C. 20005
(Attorney for Spanish Broadcasting System

of Florida, Inc.)

Robert J. Rini, Esq.
Evan D. Carb, Esq.
Rini & Coran, P.C.
1350 Connecticut Avenue, N.W.
Suite 900
Washington, D.C. 20036
(Attorneys for Amatoro Group, WSW, Inc.,

GGG Broadcasting, Inc. and Glades
Media Company)


